stated that the Secretary's failure to disclose in the dismissal motion
that one of the considerations leading to the settlement was the Secretary's
agreement to forsake the civil penalty was evidence of Mr. Moncrief's
"professional ineptitude." The judge characterized Mr. Moncrief's
reluctance to authorize Mr. Clarke's cashing of the settlement check a
"threat" which the judge termed both "unprofessional and ethically
improper." The judge asserted, "The Solicitor has no right to hold
complainant's settlement check hostage to his own intransigence and
incompetence." He further stated that he found Mr. Moncrief's "irre-
sponsible attempt to coerce the trial judge to [dismiss the civil penalty
aspects of the case]  .. reprehensible." Finally, the judge claimed,
"In the past counsel have been careful to include a provision for payment
of a reduced penalty in settlement of the penalty case even where the
operator denied liability. Never in my experience has the Solicitor
previously asserted a right to abandon or waive, without consideration
or justification, the public's claim to a civil penalty in a discrimination
case." Order at 2.

Having reviewed carefully the record in this matter, we conclude
that the judge's comments with regard to Mr. Moncrief are unfounded and
unwarranted.  Mr. Moncrief appears to have provoked the ire of the judge
by failing to address specifically the civil penalty aspects of the
discrimination complaint in his motion to dismiss. This omission did
not justify the judge's highly critical comments.

In general, it is clear that a civil penalty must be assessed for
a violation of section 105(c)(l) of the Mine Act.  Secretary on behalf
of Bailey v. Arkansas-Carbona Co. , 5 FMSHRC 2042, 2046 (December 1983).
However, it is at least debatable whether, consistent with the Mine Act,
a penalty may be forsaken in a discrimination case when the complainant
requests that in settlement of the case hia complaint be withdrawn
before it has been determined on the merits that a violation of section
105(c)(l) has occurred. We need not resolve that issue here.  Suffice
it to say that there have been other cases before the Commission in
which the complainant has requested that the complaint be withdrawn
before liability is determined and where, despite the fact that neither
the settlement agreement nor the motion to dismiss referenced the civil
penalty aspects of the complaint, Commission judges nevertheless have
dismissed the proceedings entirely.  S_ee, e.g., ^ecretary of Labor on
behalf of Arnott v. Mettiki Coal Corp., FMSHRC Docket No. YORK 82-20-D
(May 27, 1982)(ALJ).

Judge Kennedy's assertion in his order of April 25, 1984, that in
the past counsel for the Secretary have always included in their motions
to dismiss or their settlement agreements a provision for payment of a
reduced penalty in settlement of the penalty case, even where the operator
has denied liability, is simply not true. In fact, the judge himself
has dismissed discrimination complaints in cases where neither the
settlement agreement nor the motion to withdraw the complaint has
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